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DISTRICT : DHUBRI 

IN THE COURT OF THE SPECIAL JUDGE, DHUBRI 

PRESENT: - Shri T. Kalita, 
       Special Judge, Dhubri  
 

Special Case No. 58 OF 2019 

U/S 4 of POCSO Act, R/w Section 376 IPC  

Corresponding to G.R. Case No.1582/2019 

 

 

State of Assam               ....Complainant 

Versus 

 
Johirul Islam 

S/O-Ali Hussain, 

Vill- Aminerchar, 

P.S. & District- Dhubri, Assam    ……. Accused person 

 

Charge framed on   : 16-09-2019 

Evidence recorded on   : 25-10-2019, 07-01-2020, 

  11-02-2020, 26-02-2020 

Argument heard on   : 20-03-2020 

Judgment delivered on  : 11-06-2020 
 

Advocates who appeared in this case 

Shri U.K. Sarkar, Special P.P. for the Prosecution 

Shri Islam Uddin Ahmed, Advocate for the Defence 

 

 
J U D G M E N T 

 

1. The story of the prosecution, as unfolded at the trial, may shortly, be 

compassed that one Sher Ali has filed an F.I.R. with the Officer-in-charge, Dhubri 

P.S. on 4th April, 2019 to the effect that his daughter is aged about 17 years namely 

‘X’, a student of Class-IX. However, she was enticed by the accused Johirul Islam 

and was subjected to her rape on several occasions. The accused, however, came 

to his house on 07-03-2019 and also committed rape on the person of his daughter. 

But he was caught red-handed by the people of the locality for which a village 

bichar was held and it was resolved that marriage ceremony would be held on 27-
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03-2019. The accused person demanded a sum of Rs. 1 lakh, out of which, a sum 

of Rs. 50,000/- was paid to the accused Johirul by the informant and rest of the 

amount was promised to be paid later on. However, the accused refused to marry 

the victim girl on 27-03-2019 and declined to go for any social marriage and rather 

misbehaved with him on 28-03-2019 while he visited the house of the accused. 

Having found no other alternative, the informant lodged the FIR with the Officer-In-

Charge, Dhubri P.S. followed by registration of Dhubri P.S. Case No. 553/2019, 

under section 366/376/294 IPC, read with section 4 of POCSO Act. 

 
2. The case was duly investigated by the police and after having completed the 

same laid charge-sheet against the accused namely Johirul Islam and Ali Hussain to 

stand trial for the offence punishable u/s 376 (3) IPC, read with section 4 of POCSO 

Act. 

 
3. The accused was furnished copies and during hearing of the case at the time 

of framing charge the accused Ali Hussain was discharged and the case proceeded 

against the accused Johirul Islam. 

 
4. Formal Charge u/s 376 IPC, read with section 4 of POCSO Act was framed 

against the accused and the context of the charge is being read over to him to 

which he pleaded not guilty and claimed for trial. 

 
5. During trial, the prosecution has examined as many as 7 (seven) witnesses. 

The statement of the accused was recorded u/s 313 Cr.P.C. and his plea is found 

total denial. However, he adduced none.  

 
6. I have carefully perused the evidences on record and heard learned counsel 

for both the sides and accordingly proceed to dispose of the case on the following 

point for determination: 

 
Whether the accused person on 07-03-2019 at about 08:00 P.M. at village 

Bhashanirchar, committed rape on the person of the victim-X, a student of Class-XI 

and thereby committed penetrative sexual assault and thereby attracting a 

punishment either under section 376 IPC, read with section 4 of POCSO Act?  
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DISCUSSION ON THE POINT FOR DETERMINATION AND DECISION 

ARRIVED THEREON WITH REASONS 

 

7.  The prosecution has examined altogether seven number of witnesses out of 

which PW-1 is Sher Ali. He has filed the FIR by putting his thumb impression over 

the F.I.R. About seven months back at about 11:30 p.m. the accused entered into 

his house and had taken away his daughter X. However, he was apprehended and 

he assured that he would marry his daughter. Accordingly, marriage of his daughter 

was fixed on 27-03-2019. He arranged the marriage, but the accused did not come 

to marry his daughter. The father of the accused demanded Rs. 1 lakh, but he 

assured to pay Rs. 80,000/- and accordingly, paid a sum of Rs. 50,000/- before the 

marriage was taken place. However, the accused did not marry his daughter and 

also had not returned the money that he paid. He further told that the accused 

established physical relationship with his daughter. In his cross-examination he 

stated that his daughter had affairs with the accused. They pressurized the accused 

to solemnize the marriage in this year. He filed the case since the accused refused 

to marry his daughter. It was suggested that he did not state before the police that 

he was told by his daughter that the accused established physical relationship with 

her. 

 
8. PW-2 is the victim-X herself. According to her, accused Johirul Islam 

expressed his love affairs with her and accordingly about one year back, one night 

at about 11:30 P.M. while she was coming out from her room in response to 

nature’s call then the accused caught daughter her. However, she raised alarm and 

one Fulchan and Monwar Hussain came to the spot. Her parents also came out from 

their room and accordingly, the accused was apprehended. The family members of 

the accused visited her house and they assured to marry her. They also demanded 

a sum of Rs. 1 lakh, out of which, her father has paid a sum of Rs. 50,000/- to the 

father of the accused. Marriage was fixed in the month of March, but the accused 

did not visit her house to marry. However, her father visited the house of the 

accused to know, but they started ill-treating and rebuking her father. 

Subsequently, her father has filed the case. Her statement was recorded by the 

Magistrate and she was produced before the Medical Officer. She stated that the 

accused established physical relationship with her for 2/3 days in her house. In her 
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cross-examination she stated that she loved the accused and she herself called the 

accused to her house. She came out from her room to the Bathroom. Her marriage 

was fixed on 12-03-2019. However, she forgot the date of the incident. She denied 

the fact that her father had not paid an amount of Rs. 50,000/- to the father of the 

accused.  

 
9. PW-3 is one Fulchan Ali. He stated that about one year back at about 11:30 

P.M. he heard hue and cry in the house of the complainant and accordingly visited 

his house and found the family members of the complainant confined the accused 

Johirul Islam. It was learnt that the accused was apprehended with his daughter 

inside the room. Accordingly, father of the accused was informed, but he did not 

visit the house of the complainant on that day. However, on the next date the 

father of the accused visited the house of the complainant and after discussion it 

was resolved that marriage would take place in between them on 27th day of that 

month. However, he could not recollect the month. He also stated that two days 

prior to the date of marriage, the complainant handed over Rs. 50,000/- to the 

father of the accused, but the accused did not visit the house of the complainant to 

marry the victim-X for which the case was filed by the complainant. However, it was 

suggested that he did not disclosed before the I.O. that prior two days of the 

marriage the complainant handed over a sum of Rs. 50,000/- to the father of the 

accused.  

 
10. PW-4 is one Monowar Hussain, the brother of the victim-X. He too stated 

that one night at about 11:30 P.M. they found accused inside the room of her sister 

X. They were found talking inside. Accordingly, they caught the accused. His sister 

told them that she had love affairs with the accused. Subsequently, parents of the 

accused were called and it was agreed that marriage would be solemnized in 

between them and date of marriage was fixed. Two days prior to the marriage, the 

father of the accused demanded a sum of Rs. 50,000/- to his father and accordingly 

his father handed over the amount to the father of the accused. 

 
11. PW-5 is one Nilmoni Nath, the Investigating Officer of the case. According to 

him, the investigation had already been completed the predecessor in office. He 

simply arrested the accused and having completed the investigation laid charge-
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sheet against the accused Johirul Islam to stand trial under section 376 (3) of IPC, 

read with section 4 of POCSO Act vide Ext-2. 

 
12. PW-6 is one Abu Taher Ali, who stated that at about 10:00 A.M. a boy came 

to the house of Sher Ali and found that two boys were sitting on the bed of Sher Ali. 

He enquired the matter from Sher Ali, who stated that the matter will be sorted out 

only after the appearance of the guardian. However, he has no personal knowledge 

of the occurrence. 

 

13. PW-7 is one Gobin Baruah, the Investigating Officer who has investigated 

the case. He examined the witnesses and the victim girl. The victim girl refused to 

go for medical examination. However, her statement was recorded by Magistrate 

u/s 164 Cr.P.C. He has completed the investigation and accordingly, handed over 

the case diary to the Officer-In-Charge in consequence of his transfer to Gauripur 

Police Station. However, he could not arrest the accused since he was found not 

traceable. He stated categorically that the witness Fulchan Ali did not state before 

him that prior to the date of marriage, the complainant handed over a sum of Rs. 

50,000/- to the father of the accused.  

   
14. Now these much evidences are found available on record. Now from having 

meticulously sifting the evidence of the witnesses, the following most disturbing 

features have been noticed:- 

 

(a) The material evidences of the witnesses such as PW-1, PW-2, PW-3 and 

PW-4 are found not consistent, cogent and natural in their material 

particulars. F.I.R. was lodged by PW-1 stating categorically that the 

accused committed rape on several occasions on his daughter by enticing 

her on misrepresentation of love affairs. Admittedly, there is no 

misrepresentation of the fact that the accused committed rape on the 

person of the victim girl on promise to marry so as to attract section 39 of 

the Indian Penal Code.  

(b) The accused committed sexual intercourse on the person of the victim on 

several occasions prior to the date of alleged occurrence i.e. on 07-03-

2019. 
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(c) According to F.I.R., the accused committed rape by entering into the 

house of the victim on 07-03-2019 against her will and she was tried to 

kidnap by the accused with the help of others, but he was caught red-

handed. As such the accused committed rape on the person of the victim 

on 07-03-2019 and also she was trying to be taken away by the accused 

person, but caught red-handed. Accordingly, a village bichar was held 

which resolved that marriage of the parties would take place on 27-03-

2019. But on 27-03-2019 the accused did not come to marry her for which 

the case was filed. Prior to that the father of the victim handed over a sum 

of Rs. 50,000/- out of demanding Rs. 1 lakh as consideration of the 

marriage. However, on the next date i.e. on 28-03-2019 when the 

informant came to the house of the accused he was rebuked by the 

accused person. Accordingly, he filed the case on 4th April, 2019. 

(d) From the F.I.R. it appears that both the accused and the victim are having 

love affairs. The victim was subjected to sexual intercourse on several 

occasions by the accused person. She did not disclose it to anyone. 

However, they were found sitting in the room and talking to each other 

and were caught by the informant and others.  

(e) The evidence of PW-2 that she got love affairs with the accused since one 

year. On the day of occurrence she came out from her room for response 

of nature’s call and at that time the accused came and caught her. She 

raised alarm and hearing alarm her neighbour Fulchan and Manowar came 

to the spot. Her parents also came out. They apprehended him. The family 

members of the accused visited her house and assured to marry. They 

demanded Rs. 1 lakh from the father of the victim out of which a sum of 

Rs. 50,000/- was paid to the father of the accused by the father of the 

victim. From the evidence of PW-2 it appears that she was not subjected 

to any rape on the night of 07-03-2019 at about 11:30 P.M. as alleged in 

the charge. Simply she was coming out from the room for nature’s call and 

the accused came out and caught her. No overact or any offence has been 

committed by the accused save and except the fact that he came to her 

that too outside of her house and was thereby caught by the neighbour 

Fulchan and Manowar.  
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(f) Fulchan as PW-3 stated that he heard hue and cry in the house of the 

complainant and accordingly visited his house and found that the family 

members of the complainant confined the accused Johirul Islam. The 

statement of PW-3 upon perusal goes to show that he visited the house 

only after the accused was caught hold by the members of the informant. 

Though he claimed that a sum of Rs. 50,000/- was paid by the informant 

to the father of the accused before the Court of Law, but the important 

piece of evidence was not found to have stated by PW-3 before police.  

(g) PW-7 I.O. has categorically admitted that the witness Fulchan did not 

state before him that prior to the date of marriage, the complainant 

handed over Rs. 50,000/-. So, what is expected to be stated by the 

informant before the I.O. at the initial time of investigation is, however, 

missing in the evidence of witnesses made before the Court of Law is 

considered to be an improved statement before the Court of Law. As such, 

the statement made by PW-3 over the question of payment of any 

demanded sum to the father of the accused is found not believable in the 

context of the present facts and circumstances of the case. 

(h) The evidence of PW-4 Monowar Hussain is, however, found differently go 

by the statement to the version of the prosecution. He found both the 

accused and the victim were talking inside the room. But he was apprised 

that the victim have got love affairs with the accused. His statement that 

accused demanded a sum of Rs. 50,000/- from his father which was 

handed over to the accused is, however, a resilient statement as stated by 

other witnesses. So, statement made by PW-4 is found not believable in 

the context of the case. 

 
15. In first part of judgment of Shyam Vs. State of Maharashtra (AIR 1995, SC 

2169), it observed that “it is too much of a coincidence that the prosecutrix on her 

visit to a common tap, catering to many, would be found alone, or that her 

whereabouts would be under check by both the appellants/ accused and that they 

would emerge at the scene abruptly to commit the offence of kidnapping by 

"taking" her out of the lawful guardianship of her mother. Secondly, it is difficult to 

believe that to the strata of society to which the parties belong, they would have 
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gone unnoticed while proceeding to the house of that other. The prosecutrix cannot 

be said to have been tied to the bicycle as if a load while sitting on the carrier 

thereof. She could have easily jumped off. She was a fully grown up girl may be one 

who had yet not touched 18 years of age, but, still she was in the age of discretion, 

sensible and aware of the intention of the accused Shyam. That he was taking her 

away for a purpose. It was not unknown to her with whom she was going in view of 

his earlier proposal. It was expected of her then to jump down from the bicycle, or 

put up a struggle and, in any case, raise an alarm to protect herself. No such steps 

were taken by her. It seems she was a willing party to go with Shyam the appellant 

on her own and in that sense there was no "taking" out of the guardianship of her 

mother.” 

16. In Jayanti Rani Panda Vs State Of West Bengal And Anr., the Hon’ble 

Calcutta High Court while deciding a like nature of case has observed that “If a fully 

grown girl consents to the act of sexual intercourse on a promise of marriage and 

continues to indulge in such activity until she becomes pregnant it is an act of 

promiscuity on her part and not an act induced by misconception of fact. Section 

90 IPC cannot be called in aid in such a case to pardon the act of the girl and fasten 

criminal liability on the other, unless the Court' can be assured that from the very 

inception the accused never really intended to marry her.” 

 

17. Now upon having considered the overall evidence on record it appears that 

the sum and substance of prosecution version that the victim was a grown up girl 

and had love affairs with the accused. The accused used to visit her house and had 

sexual intercourse with her on several occasions prior to the alleged day of 

occurrence. However, on the date of occurrence no overact has been taken place. 

They were alleged to have found talking inside the room only. But, the evidence is 

found contrary and inconsistent with the plea raised by each witness that the victim 

came out from her room due to necessity of nature’s call, met the accused outside 

the house and then the accused was caught hold by the parents of the victim. 

Accordingly, marriage date was fixed, but no documentary evidence is found to 

show that marriage was either fixed on 27-03-2019 or not. No invitation letter and 

evidence is found from the evidence of record that the accused intended to marry 

the victim. On the other hand, from the cross-examination of witnesses it appears 
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that the informant pressurized the accused to marry the girl forcibly in that year 

also. Admittedly, no evidence is found to have proved the age of the victim as 17 

years. It is by now settled that the age of the victim can be taken into consideration 

by adding two years. As such the age of the victim is at the minimum, considered to 

be of 19 years old and fully grown up girl must have her sexual urge and 

accordingly she keeps her relation voluntarily with the accused for the act of her 

love affairs. So, question of commission of rape on her person u/s 376 IPC or 

section 4 of POCSO Act is found very-very remote.  

 
18. Accordingly, the existing materials on record, it is found not sufficient to hold 

the view that the prosecution has been able to prove the case against the accused 

beyond all reasonable doubts and situated thus the accused is acquitted from the 

purview of charge u/s 376 IPC, read with section 4 of POCSO Act on benefit of 

doubt.  

 
19. Let the accused be set at liberty forthwith.  

 
20. The Bail Bond so furnished by the bailor stand cancelled. 

 

21. Signed, sealed and delivered in the open Court on this the 11th day of June, 

2020, at Dhubri. 

 

(T. Kalita) 
Special Judge, Dhubri 

 Dictated & corrected by me. 

 

 

            (T. Kalita)  
   Special judge, Dhubri  
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A P P E N D I X 

 

1. PROSECUTION WITNESSES: 

 

PW-1  Sher Ali (Complainant)  

PW-2  Victim X 

PW-3  Fulchan Ali 

PW-4 Monowar Hussain 

PW-5 Nilomani Nath (Investigating Officer) 

PW-6 Abu Taleb Ali 

PW-7 Gobin Baruah (Investigating Officer) 

2. PROSECUTION EXHIBIT:  

Exhibit-1 Statement of the victim u/s 164 Cr.P.C. 

Exhibit-2 Charge-sheet 

         

               (T. Kalita)  
Special Judge, Dhubri 

 


